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     Background 

 

For a proper understanding of the Hindu Law, it is necessary to examine the sources from which 

these laws emanated, how far these laws were legal by implication, what was the role of the king 

and whether popular and customary law as a body existed or was visible or not. Vyavahara or 

law being an integral part of religion and ethics (dharma), the Dharmasastras offer the verdict 

and overwhelming data on religious and social obligations, philosophy and manner of living in 

the society. However, the amount of literature on Hindu law is vast and conflicting for it 

represents an evolution though different' strata of civilization pertaining to the changing social 

milieu. As Mayne observed in the first edition of Hindu Law published in 1878 - "Hindu Law 

has the oldest pedigree of any known system of jurisprudence and even now it shows no sign of 

decrepitude." 

What is important to analyze is what formed the basis of these laws. Most authors have clearly 

spelled sruti and smrti as the main source points of law and Vedas as the prima'ry source from 

where the concept of dharma emanated in the form or rta. Nearly, all the smrti texts have relied 

on the intellectual capacity of Brahmanas in fulfilling the role of creating and upholding law. 

Manu, in Chapter I speaking on creation says - "the very birth of a Bf;ahmaipa is ,an eternal 

incarnation of the sacred law, for he-.U'i't^to (fulfil./the, sacred law and becomes  one with 

Brahman.  



Manu says the Brahman'as not just a seer of law but, the very creation of him as the incarnation 

of law as ordained by Gods It becomes his moral duty to fulfill this law told to him by the Gods 

and he is answerable to Gods alone for this task. The text of Manu declares Brahmagas superior 

position vis-a-vis laws in society. He becomes an upholder of sacred laws and thereby is raised 

to a sacrosanct status. The hierarchically stratified Brahman superior status society is what is 

reflected in this verse of Manu. 

In one verse, Manu says - "In order to settle his duties and those of the other (castes) according 

to their order, wise Manu sprung from the self-reliant, composed those Institutes (of the sacred 

law).  It believes that the laws were spelled by the wise Manu who originated from the self 

existent and his primary object was to maintain the frame work of caste duties and obligations. 

Sacred law was ordained probably to keep the four Varna or orders in place and this was the 

primary law ordained for the Brahmanas. That is why, he emphasizes on good conduct of those 

superior born - which he believes to be the transcendent In the second chapter, Manu has 

enumerated the sources of law.   

"The whole Veda is the (first) source of the sacred law, next the tradition and the virtuous 

conduct of those who know the (Veda) , further, also the customs of holy men and (finally) self 

satisfction". The Manusmrti regards the Veda as the supreme repository of laws ordained 

divinely.  By sruti (revelatipn) Manusmrti explains is meant the Veda, the smrti (tradition) 

represents the Institutes of Sacred Law. These two should never be disputed or called with 

question as the sacred laws are believed to have originated in them. 

In the text of Manu, the basis of origin of laws is spelled out as the Veda while tradition is  

represented by the Dharmasastras or the Institutes of sacred law, and what is difficult to 

understand is the so called 'virtuous conduct" (sabhunam acara) of Brahmagas, (or those who 

know Vedas) their customs, as well as self-satisfaction. Manu interprets it as custom handed 

down in succession. Traditionally, virtuous conduct would imply a specimen of conduct that 

entitled fewer sins and explicit virtues, but this appears to be subjective and judgmental. Who 

would determine that a particular conduct was appropriate to be deemed 'virtuous? In these, the 

text of Manu does not interpret it clearly and leaves us with two assumptions - first, that virtuous 

conduct was expected from the Brahmaijas and second, their virtuous conduct and customs they 

would adopt would set the trend for the rest to follow, thereby ordaining some kind of popular 

law or custom that could be imbibed by the people. 



"Self-satisfaction' {atmanastustih- svasya priyam) as the source of sacred law does not in any 

way seem explicable except that it puts a weight on one's own morality and conscientiousness to 

distinguish the right from the wrong, the wisdom to ascertain the lawfully accepted and accept 

the truth from the false.Medhatithi later on interprets it as self satisfaction of only those who are 

learned in the veda and good.(vec/av/dam sadhunam). When these learned men felt satisfied by 

any action, it was to be taken as lawful for such men could never be satisfied with wrong actions. 

However, this seems to be highly subjective source enlisted along with the rest. 

In case of conflict, Manusmrti upholds both the texts - It says - "But when two sacred texts 

(Sruti) are conflicting, both are held to be law for both are pronounced by the wise (to be) valid 

law. 

The Yajnavalkya smrti expounded the sources of law beyond those stated by Manu although in a 

later verse, Manu's four fold Dharma - mulam is adopted.  

"The Vedas with the Puranas, the Nyaya, the Mimamsa, the codes of law (dharmasastra) and the 

(six) Vedangas are the fourteen repositories (sthanani) of the sciences and of law {dharniasya)". 

"The Veda (sruti), traditional law (smrti), the practices of good men (sadacara), and one's own 

inclination are called the root of law".The Yajnavalkya smrti too tells that in case of any conflict 

between sruti and smrti, the former is to prevail. On this analogy the later smrti writers declared 

that statements of smrti were to be preferred to those of Arthalastra. The influence of Arthasastra 

on the smrti has yet to be ascertained. However, in the Arthasastra, sources of law have been 

spelled in clear terms. It says any matter in dispute shall be judged according to the four bases of 

justice. These, in order of increasing importance are Dharma, which is based on truth. Evidence, 

which is based on witness, - Custom, i.e. the tradition accepted by the people and - Royal edicts, 

i.e. law as promulgated by the state.  

Further, in case of disagreement between custom and the Dharmasastras or between the evidence 

and the sastras, the matter shall be decided in accordance with dharma. And whenever there is a 

conflict between the sastras and the written  law based on dharma, then the written law shall 

prevail, for the reasoning explaining the derivation of a (particular) sastra from dharma is no 

longer available to us." The Arthasastra, also explicitly states that in case of conflict of sacred 

law (sastra) with rational law (dharmanyaya that is king's law), reason shall be authoritative. 

Infact, the text goes further lo tell that the king who administers justice in accordance with 

dharma, evidence, custom and written law will be able to conquer the whole world." 



Although there is no suggestion that king could create laws actually, the Arthasastra underlines 

the importance of king in upholding justice in the state. He does not appear as this fountain of 

law but as fountain of justice. This is made clear in this verse - "Because the king is the guardian 

of the right conduct of this world with its four varnas and four asfamas, he (alone) can enact and 

promulgate laws (to uphold them) when all traditional codes of conduct perish (through disuse pr 

disobedience) ." 

All systems of law, hence have their origin in two sources - written and unwritten. The written 

sources enumerated in the textual sources under consideration more or less name Sruti and Smrti 

as their origin. Puranas, works accessory to Sruti and Smrti and some miscellaneous sources like 

Tantras, Agamas etc. constitute the other sources. The entire Veda has been declared to the treat 

of dharma .'' 

Narada states that dharma, Vyavahara, carltra and royal edict are the four feet {padas) of 

Vyavahara. Katy"ayana, who represents the high water mark in the Indian legal tradition, 

speaks on sources at length. "Kana says "Whatever a person practices, whether it be according to 

dharma (the letter of the sacred law) or not, because it is the invariable usage in a country, is 

declared to be caritra (usage). His verses appear to be an elaboration of Bphaspati's teachings 

Katyayana dwells on the definition of Vyavahara In this verse, he defines Vyavahara in practical, 

sense." when the ramifications of right conduct, that together are called dharma and that can be 

established only with effect, have been violated, the dispute (in a law court between plaintiff and 

defendant) which springs from what is desired to be proved (such a debt) is said to be 

"Vyavahara.  In the very next verse, Katyayana explains Vyavaha'ra etymologically-"Vi" is 

employed in the sense of various, 'ava' in the sense of doubt, Wra' means remaining, 'Vyavahara' 

is so called because of its removing various doubts" Katyayana sees the authority of king to issue 

an edict but puts limits on its being legitimate. "What a king establishes as dharma which is not 

in conflict with the sm/ti rules on justice and with the usages of the country as a righteous royal 

edict". 

Further, "Where a cause is tried by (an appeal to) reasoning and ordeals are eschewed, there 

(decision by) dharma is overruled by Vyavahara and not in other cases. These sources, apart 

from the Vedas and Smrtis themselves regard the customs and ways of learned men {sadacara, 

sistagama) as the third source of law. Jolly in his magnificent work Hindu Law and Custom says 

- "In connection with law proper, particular customs and manners of particular countries, castes 



and families are often emphasized as standard of course only so far as they are not opposed to the 

sacred law. 

According to Jolly, Katyayana is most emphatic on this issue. He says that the customary law 

shall be recorded in books and as much care should be paid to it as the Veda. There are several 

sources of Hindu law. This has been classified in Ancient and Modern period. We will discuss all 

the Sources in detail in upcoming classes. 
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